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MESSAGE FROM THE GOVERNOR

The Speaker laid before the House
and had read the following message
from the Governor:

Austin, Texas, June 14th, 1941.

To the Members of the House of Rep-
resentatives of the Forty-seventh
Legislature:

I am returning herewith, without
my approval, House Bill No. 73,
which is a bill lessening the penalty
now provided by law for drunken
and drinking driving of automobiles
and striking from the statute on
that subject the provision making it
a criminal offense to operate an
an automobile on the street or high-
way when the driver is “in any de-
gree” under the influence of intoxi-
cating liquor.

This bill deals with a most impor-
tant subject, as it would affect to
a large degree the safety of life and
limb, besides the enormous item of
property damage, involved in the
large and rapidly increasing motor
traffic on the roads and streets of
Texas by more than 1,700,000 regis-
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tered motor vehicles belonging to
Texas citizens, in addition to the
many thousands of motor vehicles
belonging to citizens of other States
which daily traverse our highways.
The bill seeks to amend the article
of the Penal Code of Texas regulat-
ing the driving or operating of auto-
mobiles in this State by persons
under the influence of intoxicating
liquor, which reads as follows:

“Article 802.  Any person Wwho
drives or operates an automobile or
any other motor vehicle upon any
street or alley, or any other place
within the limits of any incorpo-
rated city, town, or village, or upon
any public road or highway in this
State while such person is intoxi-
cated, or in any degree under the
influence of intoxicating liquor, shall
upon conviction be confined in the
penitentiary for not more than two
(2) years, or be confined in the
county jail for not less than five
(5) days nor more than ninety (90)
days and fined not less than Fifty
Dollars ($50) nor more than Five
Hundred Dollars (§500.00).”

If House Bill No. 73 which I am
" returning herewith should become
the law, it would amend this exist-
ing article in our Penal Code in at
least two vital respects, either of
which, I am convinced, would be
most damaging to the public in-
terest:

(1) It would strike from the ex-
isting statute the words ‘“in any de-
gree,” which I have capitalized in
the above gquotation of the article,
before the words ‘“under the influ-
ence of intoxicating liquor.” This
would have the effect, by necessary
implication, of amending the above
quoted law making it a criminal of-
fense to drive or operate an auto-
mobile by any person partially in-
toxicated or only in a ‘‘degree”’
under the influence of intoxicating
liguor and require the State to prove
in each case that the defendant was
not only partially under the influ-
ence of intoxicating ligquor but was
entirely ‘“‘under the influence.”

It has not been long since this
precise amendment proposed by
House Bill No. 73 was tried out by
the people of Texas. In 1935, after
State and Federal prohibition were
repealed, the Legislature amended

this same Article 802 of the Penal
Code as herein quoted by striking
out the words ‘‘or in any degree un-
der the influence of intoxicating
liquor,” but left the article other-
wise in substantially its present
form. This action of the Legislature
was followed by a Ssubstantial in-
crease in the number of automobile
accidents on the highways of Texas;
and, two years later, at the first op-
portunity of the people of Texas to
express themselves upon the subject,
an Act of the Legislature of 1937
was passed which restored the bill
to its present form as above quoted,
which was substantially the form of
the same Article 802 of the Penal
Code prior to the passage of the
Act of 1935.

In “Texas Traffic Accidents—
1940,” compiled and issued by the
Department of Public Safety of

Texas, on page 26, it is stated:

“In 1987, an (all) all-time high
in economic loss from Texas auto-
mobile aceidents was recorded. This
amount reached the astounding fig-
ure of $66,160,525. The years 1938
and 1939 brought sharp decreases in
this amount, to $47,084,425 and
$45,861,175 respectively.

“The year 1940, however, saw
economic loss again soar well over
the fifty million mark to $50,906,275
(a8 compared with $66,160,525 for
1937). This sudden rise over the
two previous years can be attributed
primarily to vast national defense
activities in Texas and increased
motor vehicle travel.

“The figures on the opposite page
(those I have quoted) are based on
the formula as follows: $11,500 for
each fatality, $425 for each per-
gsonal injury, and $125 for each prop-
erty damage accident. These amounts
embrace funeral expenses, hospital-
ization, loss of personal earnings,
damage to automobiles, personal be-
longings, ete.”

Of course, all of the accidents
mentioned in this report for the
years in question were not caused or
promoted by the use of intoxicating
liquor but a very substantial propor-
tion of them were of alcoholic origin,
certainly more than ten per cent of
the whole number.

As another example: A statistical
compilation by the Safety Division of
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the State Highway Department re-
ported that the drinking driver and
passenger were the cause of 249
deaths on Texas highways during the
first nine months of 1939, or more
than twenty per cent of the 1,098
traffic deaths during that period.
(See Dallas News, Dec. 9, 1939.)

1937 was the year in which this
amendment, substantially the same
as the one provided in House Bill
No. 73, was repealed and was the
last year during any portion of
which that amendment was effective.
In the light of this official record,
it would seem indisputable that
public safety would not be subserved
by the reenactment of this amend-
ment proposed by House Bill No. 73,
and which was repealed by the Leg-
islature of 1937 after two years
trial.

(2) Another amendment to Arti-
cle 802 which is provided by House
Bill No. 73. is revolutionary in its
character and would undoubtedly
enormously reduce and largely de-
stroy the efficacy of the existing
statute for the protection of life and
limb on the streets and highways of
Texas. Since this law, Article 802
of the Penal Code, was first enact-
ed eighteen years ago, when the
automobile traffic had first begun to
appear on the highways of Texas, it
has always provided that juries
might inflict a penitentiary sentence
for its violation, or it might be pun-
ished by fine and imprisonment in
jail for a limited term at the discre-
tion of the court or jury disposing
of the case; but House Bill No. 73,
for the first time in the history of
this legislation in Texas, would take
away from juries and courts all
power to impose a penitentiary sen-
tence for driving an automobile on
a Texas highway or street while
drunk or “under the influence of
intoxicating liquor” unless the de-
fendant shall have been convicted of
the ‘‘misdemeanor offense’” pre-
scribed by House Bill No. 73 of driv-
ing or operating an automobile while
intoxicated or under the influence of
intoxicating liquor. Clearly this pro-
vision would wipe the slate clean as
to hundreds of drunken and drinking
drivers who have been convicted and
fined or sent to jail for violations of
the Penal Code prior to the enact-
ment of House Bill No. 73 and would

expressly remove all danger or fear
of a penitentiary sentence being im-
posed hereafter unless and until the
defendant shall have been convicted
of a misdemeanor under House Bill
No. 73.

But we are told that juries will
not convict defendants charged with
drunken or drinking driving of auto-
mobiles if they are compelled to im-
pose a penitentiary sentence. The
history of Texas would seem conclu-
sively to refute this theory,—from
the days when the pioneers were
fighting the horse thieves down
through the days, beginning a halt
century or more ago, during which
the Penal Code of Texas has always
prescribed a felony penalty for
stealing ‘“‘any cattle or hog” or ‘“any
sheep or goat,” regardless of value;
followed by the days of the decade
before prohibition when the Legisla-
ture of Texas, wets and drys alike,
passed a statute under which so
many bootleggers were sent to the
penitentiary, making it a felony to
sell liquor in any county or precinct
or district where local option was
adopted. However this may be, it
is obviously wholly unnecessary to
pass any law in order to relieve
juries or courts of the necessity of
imposing a penitentiary sentence for
violating Article 802 of the Penal
Code, for it expressly states that a
person guilty of its violation may “be
confined in the county jail for not
less than five (5) days nor more
than ninety (90) days and fined not
less than Fifty Dollars ($50.00) nor
more than Five Hundred Dollars
($500),” or “confined in the peni-
tentiary for not more than two
years.”

However praiseworthy the pur-
pose of those supporting House Bill
No. 73 may be,—and I have no
grounds for criticizing anyone’s mo-
tives mor any purpose to do so,—
undoubtedly the result of this Dbill
becoming a law would be to sub-
stantially increase the sale of intoxi-
cating liquors to motorists in Texas
and to substantially increase the
number of fatal and nonfatal auto-
mobile accidents of drivers and
pedestrians brought to our attention
every day in the newspapers. There
is already far too much of this traf-
fic in alcoholic ligquors sold to mo-
torists in Texas. Along our high-
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ways,—both the country roads and
the streets of the cities and towns,—
we see on every hand enormous and
elaborate signs urging passing mo-
torists to purchase and consume
intoxicating liquors, and on the
busiest streets in some of our lead-
ing cities varicolored electric signs,
working twenty-four hours a day,
flash legends urging passing motor-
ists to stop and drink liquor. A
prominent example reads: ‘‘Liquors.
Stop and Shop.” :

The Constitution of Texas requires
that any bill introduced in the Leg-
islature shall contain only one sub-
ject “which shall be expressed in its
title.”” 1 cannot escape the convic-
tion that it is no exaggeration to say
that the title of this House Bill No.
73 should state the obvious fact that
it is a bill, the enactment of which
will substantially increase the sale
of intoxicating liquors to motorists
in Texas and which will inevitably
increase substantially the number of
fatal and nonfatal automobile acci-
dents on Texas roads and streets.
This traffic of the brewers and the
liquor trade in the sale of fatal and
nonfatal automobile accidents on
Texas highways for profit ought not
to be encouraged or  promoted by
legislation. It ought to be stopped.

Article 802 as herein quoted is
plain and simple and easy to be
understood. It means what it says
and says what it means and what it
ought to mean. Certainly there is
nothing harsh in giving courts and
juries the power, in a case in which
they have heard the arguments and
the facts, to impose a penitentiary
sentence of not more than two years;
and who can doubt that when it
should be heralded over Texas that
a new law had been enacted ex-
pressly providing that no person
guilty of driving an automobile
while under the influence of intoxi-
cating liquor should be sent to the
penitentiary for his first offense
hereafter committed, and could only
be punished by a fine of not less
than Fifty Dollars ($50) nor more
than Five Hundred Dollars ($500),
or by a jail sentence of not less than
ten days (10) nor more than two
(2) years, that there will be a sub-
stantial increase and a constantly
accelerated increase in the drinking

of intoxicating liquors by motorists.
The only safe rule is the rule adopt-
ed by the Texas Highway Commis-
sion, at the instance of a noble band
of Texas women, the Texas W. C.
T. U., when it posted two hundred
fifty (250) signs on Texas highways
bearing this unanswerable legend:

“If you drink don’t drive;
If you drive don’t drink.”

There is no safety in any other rule.

The railroads of America settled
this question after years of experi-
ence and study of the kindred sub-
ject of safety in the operation of
railroad trains, and, years before
prohibition was adopted, they united
in adopting and strictly enforcing
throughout the Nation their ‘‘Rule
G,” applying to all men in the rail-
road service on all railroads, which
reads as follows:

‘“Rule G. The use of intoxicants
while on or off duty, or the visiting
of saloons or places where liquor is
sold, incapacitates men for railroad
service, and is prohibited. Any vio-
lation of this rule will be sufficient
for dismissal.”

Article 802 of the Penal Code ot
Texas ought not to be repealed or
emasculated. Hundreds of human
lives of Texas motorists, men, wo-
men, and children, will undoubtedly
be saved, and hundreds of gruesome
nonfatal automobile accidents on our
roads and streets will be averted if
it is preserved and strengthened and
rigidly enforced.

Respectfully submitted,

W. LEE O’'DANIEL,
Governor of Texas.

(Pending reading of the Gover-
nor's message, Mr. Skiles and Mr.
Carlton occupied the Chair tempo-
rarily.)

(Speaker in the Chair.)



